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Preliminary Statement 
This is an appeal from the decision of 
Judge Featherston, Judge of the United States Tax Court, 
rendered in favor of the respondent Commissioner of Internal 
Revenue on July 27, 1976. A copy of the opinion is included 


in the appendix herein. 


Nature of the Case 
Taxpayers petitioned the United States Tax court 
to review and set aside a deficiency determination of 
$6,782.32 made by the respondent with respect to petitioners’ 
1968 Federal income tax return and based upon respondent 's 
disallowance of deductions made pursuant to Section 642 (h) (2) 
of the Internal Revenue Code. The case was presented to the 


Tax Court for detemination on the stipulated facts contained 


in the appendix herein. 


Issue Presented for Review 


Section 642 (h) (2) of the Internal Revenue Code 
of 1954 provides in pertinent part as follows: 
"If on the termination of an estate or trust the 
estate or trust has (2) for the last taxable 
year of the estate or trust, deductions (other 
than the deductions allowed under subsections 
(b) or (c) )in excess of gross income for such 
year, then such excess shall be allowed as a 
deduction, in accordance with regulations pre- 


scribed by the Secretary or his delegate, to the 


beneficiaries succeeding to the property of the 


estate or trust." 


Section 1.642 (h) -3 of the Tax Regulations 

defines the Tax Law Section 642 (h) (2) “beneficiary” as follows: 
"Sec. 1.642 (h) -3 Meaning of ‘beneficiaries 
succeeding to the property ee kon estate or trust’. 
(a) The phrase ‘beneficiaries succeeding to the 
property of the estate or trust’ means those 


beneficiaries upon termination of the estate 


or trust who bear the burden of any loss." 


¥ P 


The sole question before this Court is whether, 
under the stipulated facts, the petitioner herein, who received 
a distribution of his share of the net assets of a trust in its 
terminal year is a “beneficiary succeeding to the property: of 
the estate or trust" within the purview and meaning of the Code 
Section and the Tax Regulation, so as to entitle him to take 
as a deduction against his personal income, his pro rata share 


of the unused deductions in the terminal year of the trust. 


POINT ONE 


PETITIONER 1S A "BENEFICIARY SUCCEEDING TO THE PROPERTY OF THE 
TRUST" WITHIN THE MEANING OF THE TAX LAW, THE TAX REGULATIONS 


AND THE LEGISLATIVE INTENDMENT OF THE LAWMAKERS 


The Court below has concluded that the Taxpayer 
herein is not a “beneficiary succeeding to the property of the 
estate or trust" within the meaning of Section 642 (h) (2) of the 
Internal Revenue Code. 

In arriving at that conclusion the Court has reasoned 
that the use of the word "succeeding" in the phrase "beneficiaries 
succeeding to the property” indicates that the section was in- 
tended to refer only to recipients of property by bequest, devise 
or inheritance under State succession laws. (Appendix at i17) 
Assuming that we accept for the moment that the use of the word 
“succeeding” is an indication of the intention to confer the 
benefits of the section upon the persons who take unter State 
succession laws, namely, the heirs at law and next of kin, would 
that not exclude all others not in that category and not named 
in the section? How then does the Tax Court proceed to include 
those who take by bequest or devise, since such persons are not 
necessarily in the chain of intestate succession, and they are 


not specificially referred to in the Code section, which talks 


only of “beneficiaries succeeding to the property"? 
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If we agree that legatees and devisees should not 
be excluded from the benefits c* the section then the only 
logical interpretation of the -e:* .on is that it was intended 
to include all persons entitled to ultimate distribution in 
the estate or trust whose distribution is reduced by the expenses 
of the trust in excess of income in its terminal year. The word 
“succeeding” can only have been intended to define and describe 
the person who was entitled to and received ultimate distribution, 
whether he succeeded to the property as a devisee, as a legatee, 
an heir at law or next of kin, or, as in the case at bar, the 
successor in interest by virtue of an assignment. 5 
The Taxpayer in the case at bar falls squarely within 
the language of the Code section and Tax Regulation. The Supreme 
Court of the State of Illinois has decreed that he is the person 
who succeeds to the property of the trust. His distributive fraction- 
al share, as so decreed, has been diminished by the amount of his 
pro rata share of trust deductions in excess of gross income for 


the terminal year of the trust, thereby directly bearing the loss 


as defined by the Regulation. 


Further definition is given by Section 1.642 (h) -4 
of the Tax Regulations, which provides that excess deductions 
are allocated proportionately according to the share of each 
in the burden of the deductions. petitioner's pro rata share 
of excess unused deductions was $14,394.12, the amount taken 
by petitioner as a deduction in his personal return. 
(Appendix at 8) 

If further proof is needed that the Section 
was intended to benefit the person to whom the property was 
ultimately distributed and who suffered the economic loss, 
one need only refer to the report of the Senate Finance Committee 
which accompanied the bill that was ultimately enacted, which 
stated in part, as follows: (underlining supplied) 

“Under this provision [sec. 642 (h) ] unused loss 

carryovers and deductions in excess of gross 

income in the year of termination of the estate 

or trust are made available to the remaindermen 


to whom the property is distributed. under existing 


law these unused carryovers and excess deductions 


are wasted when the estate or trust terminates." 


In like fashion, the Report of the House Ways and 
Means Committee on the same bill stated, in part, as follows: 

“Under Subsection (d) [the House provision was sec. 

622 (d), which by Senate amendment was moved to 

sec. 642 (h)] any *** deductions in excess of 

gross income *** upon the termination of an 

estate or trust are made available, in accordance 

with regulations, to the beneficiaries or remainder- 

men succeeding to the property. Under existing law, 

these unused loss carryovers are lost when the 

estate or trust terminates (Cf. Charles Neave, 


a? 2.6. 4397). Pe, Rept. No. 1337, supra at A201] " 


The unmistakable emphasis in both the Senate and 
House reports is that the benefit should be available to the 
person "to whom the property is distributed" and to the person 
“succeeding to the property". Tax Regulation 1.642 (h)-3 (supra) 


added the requirement that such a person be the person who bore 


the burden of the loss. 


The Tax Court has nevertheless held that the Taxpayer is 
not entitled to the deductions allowable under the section because 
he is not the kind of beneficiary intended by the section. The 
Tax Court has concluded that the section to be construed has the 
meaning it would have had if it read as follows: 

“*eeeeee , then such excess shall be allowed as a 

deduction, in accordance with regulations prescribed 


by the Secretary or his delegate to the beneficiaries 


to whom distribution is made by virtue of a bequest, 
devise or inheritance under State succession laws." 
nn cate succession laws." 


Can it be that our lawmakers could not find these 
simple words to give expression to the intention which the Tax 
Court says they had in mind? 

Black's Law Dictionary, 4th edition, 1968, gives the 
following definitions of "beneficiary" ; (underlining supplied) 

“Beneficiary. One for whose benefit a trust ie created: 


a cestui que trust, 195 N.E. 557,564, 97 A.L.R. 1170. 


A_person having the enjoyment of property of which a 
trustee, executor, etc. has the legal possession. The 


person to whom a policy of insurance is payable. One 


receiving benefit or advantage, Or one who is in receipt 


of benefits, profits or advantage." 
er tetas” Redd 


Clearly, the meaning of "beneficiary" is not limited 
to a person named in a will or trust or to a person who takes 
by virtue of intestacy, as the respondent has contended in the 
Court below. It has the broader and more general meaning 
shown in the dictionary definition. i¢ has the limited 
meaning which the respondent and Court below wish to ascribe 
to it only when used in conjunction with defining language 


manifesting an intent to so limit and narrow the meaning. 
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POINT TWO 
PETITIONER BORE THE BURDEN OF THE EXPENSES OF THE TRUST 

The Court below has also concluded that the taxpayer 
did not bear the burden of any of the expenses of the trust 
and is, therefore, not entitled to any of the deductions for 
that reason. (Appendix at 19) 

It has been stipulated as a fact that: 

1. The amount potentially available for distribution 
to the Taxpayer herein was reduced by the sum of $14,394.12. 
(Appendix at 8, paragraph 21) 

2. The said sum of $14,394.12, which was 10.7142 
per cent of the $134,346.15 deductible expenses in excess of 
income for the.trust for the year 1968, was the amount claimed 
as a deduction by the taxpayer (paragraph 19 and 20) and that said 
10.7142 per cent was the taxpayer's pro rata share of the fund. 
{Appendix at 8, paragraph 20) 

Despite the foregoing stipulations of fact the Tax 
Court concluded that the taxpayer did not bear the burden of the 
loss of the $14,394.12. It reached this remarkable conclusion 


by rationalizing that the assignment which transferred and conveyed 
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the assignor's interest in the estate transferred that portion 


of her interest which would become payable to her in the event 


that her aunt, Gertrude Stone, should die without issue surviving. 
Since none of the corpus of the trust would become payable to 

Mary Isabelle Llewellyn until after the expenses of its admin- 
istration and liquidation had been paid, said the Court, this 
Taxpayer did not bear the burden of any of those expenses, even 
though $14,394.12 was taken out of the amount that the Supreme 
Court of the State of Illinois had decreed was distributable to 
him, in payment of his pro rata share of the terminal year expenses 
of the trust in excess of income. 

Does the fact that the Taxpayer anticipated that there 
would be expenses which would diminish the distribution to him con- 
trol the question of whether he should receive or be deprived of 
the benefits of a statute specifically designed to provide such 
benefits? Apparently the Tax court applied a different standard 
for a person who takes by bequest, devise or the laws of descent and 
distribution, although such a person also anticipates that trust 
expenses will reduce the gross share which he expected. 

Expressing it differently, does the fact that a taxpayer 
anticipates an expense mean that he has not incurred the expense 
and pot been burdened by its resultant reduction in the net dis- 


tribution to him? The $14,393.12 diminution in the distribution 
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to the Taxpayer herein was real and painful and he, and he alone, 
suffered the burden of being deprived of it. 

Clearly, the Taxpayer here was the beneficiary of, that is, 
the person who had the beneficial interest in and who was entitled 
to and did in fact receive distribution of a share of the trust 
fund in its terminal year. 

Clearly, the amount directed by the Court to be distrib- 
uted to the Taxpayer was diminished by the sum of $14,394.12, 
his conceded pro rata share of the unused excess expenses of the 
trust in its terminal year, thus directly casting upon him the 
burden of that expense. 


The Court below has followed the decision in the case 


of Sletteland v. Commissioner of Internal Revenue (43 Tax Court 602) 


which held that the benefits of Section 642 (h) (2) of the code 
were intended to be limited to persons named or referred to in 

the will or trust instrument. In the discussion of the Sletteiand 
case, which follows, it will be shown that the Court, after prop- 
erly reducing the claimed deductions from $17,512.00 to $36.73 
because the excess was not an expense of the trust and because 

the taxpayer did not suffer the burden of any loss, then went on 
to decide that, as to the remaining $36.73 the taxpayer was not a 


qualified "beneficiary" because he was a purchaser of the interest. 


POINT THREE 
THE CASE OF SLETTELAND v. COMMISSIONER OF INTERNAL REVENUE 
DISCUSSED AND DISTINGUISHED 
The Sletteland case (43 Tax Court 602) appears 
to be the only case on the subject. In that case the Court 
stated (p.605) that in order to acquire entitlement to the 
benefits of the statute these elements must be established: 
(1) The estate or trust must have had an excess 
of deductions over gross income. 
Such excess must be in the terminal year of 
the estate or trust. 
Petitioner must be a beneficiary succeeding 


to the property of the estate or trust. 


The Court in Sletteland then went on to determine 


that, out of $17,512.00 claimed as a deduction, all except the 
sum Of $36.73 were not expenses of the administration of the 
estate, thereby reducing the area of the subject statute's 
application to the sum of $36.73. 

The Court in the case at bar is not concerned with 
any guestion of whether petitioner's deduction of $14,394.12 
was an expense of the estate or trust in its terminal year because 
that fact has been conceded by the respondent in the Stipulation 


of Facts. 


Thus, there is left for dete:mination here only 
the question of whether petitioner is a “beneficiary succeeding 
to the property of the estate or trust." 

In Sletteland, the court, after finding that the 
bulk of the deductions did not qualify because they were not 
expenses of the estate and that the petitioner there had not 
suffered the burden of any loss then decided that, as to the 
remaining $36.73 Sletteland was not a "beneficiary" because 


he was a "purchaser". The only supportive reasoning for this 


conclusion is the Court's reference to the fact that Sletteland 


was not a person named in the will. ‘This limitation of the 
Statute's application is not found in the statute, in the 

Tax Regulation which defines the term "beneficiary" or in the 
Legislative reports. The Court, therefore, read into the Statute 
and the Regulations words of limitation not contained therein 

and arrived at a conclusion which ran contrary to the clear 

and obvious intent to benefit a distributee who bears the 

loss of unused deductions. In arr.aving at this unsupported con- 
clusion the Court in Sletteland effectively removed from con- 
sideration what may have been a more birdensome question to 

probe, namely, whether the remaining $36.73 had in fact been in- 
curred as an expense in the terminal year of the trust or in some 


other year. 


The reasoning employed by the Court below in 


following the Sletteland decision has already been discussed 


at length in POINT ONE. In summary, the Court has examined 

a code section which reads: 
“ #kekekee , then such excess shall be allowed 
as a deduction, in accordance with regulations 
prescribed by the Secretary or his delegate, to 
the beneficiaries succeeding to the property of 
the estate or trust" 

and has translated it to read: 
" wkeeaee , then such excess shall be allowed 
as a deduction, in accordance with regulations 
prescribed by the Secretary or his delegate, to 
the beneficiaries to whom distribution is made 
by virtue of a bequest, devise or inheritance 


under State succession laws" 


The Court has also decided that the Taxpayer herein, 
out of whose distributable funds there was taken the sum of 
$14,394.12, representing his pro rata share of trust expenses 
in excess of income in the terminal year of the trust, has not 


really borne the burden of this loss because he expected there 


would be trust expenses. put it has failed to explain why a 
person who takes by bequest, devise or inheritance should be 
allowed the deduction, although he too expected there would be 
trust expenses. 

It is respectfully submitted that the reasoning 
of the Court below is improper, unsound and strained and so 
structured as to read the taxpayer out of a benefit provided 
for him by statute and for which he clearly qualifies in 


every respect. 


CONCLUSION 
The decision of the Tax court rer ered in favor 
of the Respondent should be reversed and a decision should 


be renddéred in favor the Petitioners. 
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